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Is that legal?!?!

LEGAL ISSUES FOR NONPROFIT ORGANIZATIONS

Institute 2022
By David Goch

dgoch@wc-b.com
I. INTRODUCTION.

A. How the Law Basically Affects an Association or Chamber of Commerce – (while the term “association is primarily used herein, these terms are synonymous throughout)

1. The organization aspects

2. The tax aspects

B. What This Presentation Will and Will Not Include

1. It will include a discussion of the above-mentioned items.

2.
It will not include a discussion of individual state laws and their application to the association.

C. The Types of Laws With Which An Association/Chamber May Be Involved

1. Statutes

2. Case Law

3. Regulations

II. ASSOCIATION/CHAMBER ADMINISTRATION

A. Legal Counsel

1. Essential in order to insure compliance with the law.

2. Can assure that the association’s organization and management documents, publications, reports, and other documents comply with all legal requirements.

3. Is often present at board meetings in order to consult and report on any legal or governmental issues that arise.

4. Counsel is ultimately responsible to the board of directors but for convenience and efficiency, counsel should be immediately responsible to the chief staff executive.

B. Incorporation Versus Un-incorporation

1. Why should an association be incorporated?

a. Incorporation protects members from personal liability for association obligations and from liability if association officers, directors, or staff violate the law.

b. A corporation has an existence of its own, independent of the terms of office or employment of members, directors, or officers.

c. Members tend to regard an incorporated organization as more formally structured, more stable, and more businesslike than an unincorporated one.

d. An incorporated association can sue and be sued in its corporate name; an unincorporated group usually must go into court or be brought into court in the names of all its members.

C. Bylaws

1. Bylaws are rules for the internal organizing and governing of an association.

2. While bylaws may not always be required by state law (with this being in fewer and fewer states), it is always desirable for an association to adopt and maintain them.

3. Bylaws have advantages for association members, directors, officers, and staff in:

a. Establishing management rules that provide consistency and continuity of operation.

b. Defining relationships between the association and its members and among the members themselves.

c. Describing the privileges and duties of those at each functional level of the association.

d. Minimizing the likelihood of confusion and disagreement on association structure and operation.

4. Where there is inconsistency between the association’s articles of incorporation and its bylaws, the articles supersede.

5. Bylaws are distinct from resolutions because they establish continuing, generally applicable policies or procedures basic to the structure or management of the association. 

6. Resolutions are for single, temporary, or possible varying situations and circumstances.

7. The purpose clause in bylaws is often crucial in antitrust and tax-exempt situations.  Its drafting should receive especially close attention.

8. It is advisable to make bylaws available to all members; a member agrees to abide by the bylaws at the time the membership becomes effective.

D. Policy/Procedures Manual

1. A policy/procedures manual is useful to an association in that it provides an administrative guide for the operation of the organization.

2. Wording should be included to the effect that any language contained in the manual should not operate as a contract of employment and that a contract should not otherwise be implied. 

3. The chamber should reserve the express right to change any policy in the manual at any time.

4. The manual provides a good vehicle to include anti-discrimination policy of the organization.

5. It is suggested that no language be included which would imply that any policy or procedure is based on custom.

6. Some of the typical items included in a policy/procedures manual:

a. Procedures for operating association programs.

b. Statements of association policies – including those that cover relationships between the board and the staff and between committees and staff.

c. Authority of staff members.

d. Employee obligations and benefits.

e. Information on dues structure, including amounts, time and method of payment, and procedures to be followed upon nonpayment.

f. Fees for services rendered to members and nonmembers.

g. Policies regarding association political activity.

h. Use of mailing lists.

i. Meeting procedures including notices, agendas, and minutes.

j. Procedures for handling inquiries and requests for members, directors, or officers.

k. Operation of committees including responsibility and staff assignments.

l. Access by staff, officers, directors, members, and the press to association records.

m. Procedures, deadlines, and responsibilities for producing association publications.

D.   Agency

1. Courts have held that members who purchase goods or services on behalf of the association are, in fact, agents and can bind the association even though the purchases were not otherwise authorized.  Thus, it is essential that these individuals, in fact, have such authority and the association is aware of their actions.

E. Tort Liability

1. Courts have extended liability for civil wrongs to organizations where alcohol was served at an organization function and wrongful death occurred from the act of one who was held to be intoxicated as a result of the function.

2. It is advisable to independently contract for the serving of liquor at any association function (see liquor liability indemnification language below).

F. Annual Membership Dues

1. The bylaws should contain a statement that dues are to be set annually by the board of directors.  Once dues are levied in this manner, their imposition, in effect, forms separate, binding contracts between the association and the members.  Members delinquent in payment of dues could be held liable to the association under these contracts.

2. Dues may be in flat amounts or in varying amounts.

3. Where dues categories are used for members, it is acceptable to ask members to verify in writing that they are paying dues in the proper categories, although this is delicate public relations situation.

4. Initiation fees are acceptable but they should not be set so arbitrarily that they might be considered to constrict membership; initiation fees should be nominal and reflect actual cost of administration or services for new members.

5. Dues assessments which are voluntarily paid or contributed by members, in addition to those required as a condition of membership, may not always be deductible as a business expense.  To make assessments deductible, members must be able to show that the voluntarily remitted amounts are made with the expectation of business benefit commensurate with the payments.

G. Minutes of Meetings

1. Complete and accurate minutes should be kept of every Board meeting, and strongly recommended for other meetings such as: membership and committees. 

2. Minutes should simply contain a record of what was considered and accomplished, not a verbatim account.

3. Minutes should indicate the place, date, and time of the meeting and a statement that notice was given to those entitled to receive notice, or that notice was waived by those entitled to it.  There should be a statement that the required quorum was present.

4. There should be a statement that the minutes of the previous meeting were distributed and were approved either as written or as changed.

5. If a question as to the propriety of an association is raised at a meeting, the minutes should reflect the question, state that the matter was submitted for review by counsel, give the opinion of counsel, and indicate whether the opinion was followed.

6. To avoid complications, chamber should routinely ask legal counsel to review and approve meeting minutes.

7. No tape recordings of meetings at all.

H. Publications

1. An article by an association employee produced for the newsletter is presumed to be owned by the association.

2. Contributions by non-employees to an association publication do not have any work-for-hire presumption and the association ordinarily receives the right to publish them as a part of the work for which they were submitted.  The association should anticipate any uses for such contributions and make written agreements in advance with those who submit them that will cover all the possible uses.

3. Any association publication which the association does not wish to have reproduced should be published with a copyright notice – the word copyright or the symbol ( followed by the date of the first publication and the name of the copyright owner, in this case the association.  The notice should be placed in a reasonable position, e.g., on the masthead or at the bottom of the first page of a newsletter.  If the association wishes to have its publications reproduced for any reason, it should include a statement such as “no copyright claimed”.

4. Libelous statements in association publications must be carefully avoided, particularly any statements declaring persons to be dishonest, fraudulent, or immoral, since no specific damages need to be proved to recover in court for these charges.  Remember that truth is the best defense to libel.

5. The association should make certain it has provided protection against libel claims through their general liability insurance policy.

6. Publications must not include names or pictures that invade rights of privacy of individuals or discredit or embarrass them.

7. Mailing lists should have copyright notice and registration where circumstances permit.

8. Publications should be made available to non-members although such availability need not be promoted; non-members may be charged more for publications than members when member’s dues subsidize part of the expense of publication.

9. It is suggested that every association have a publications committee consisting of an attorney and members of the print media to review publications in draft form to reduce risks of libel or invasion of privacy.

III. 
EMPLOYEMENT LAW

The Facts:

· 80% of business legal cases are with employees.

· 21% are for age discrimination. (Juries are sympathetic.  These are claims that you want to settle before going to court.  How old is old?  40!)

· 1 in 4 companies will be sued this year.

· 50% of the settlements will cost over $100,000.00

· 10% of the settlements will cost over $1,000,000.00

· 90,000 sexual harassment complaints were filed with the EEOC last year.

Employee Handbooks

· You cannot say that you will terminate a person at the end of a term (90 day trial or probationary period) for any or no reason.

· Tell them that no benefits will vest until after this time period.

· Don’t say, “I have read and agree to there terms.” on an offer.  This can make it a contract.

· Avoid strict, static progressive discipline policies.  Employers should reserve the right to follow the policy, go out of order, or jump ahead, depending upon the nature of the infraction.

· Disclaimer language in employment manuals, indicating that an employment contract is not intended, has been given effect by the courts, provided the disclaimer is clear, it is properly communicated to employees, and no other communications negate the effect of the disclaimer.
· Absolute discretion to amend. 
Employee Annual Review

· Do NOT do annual reviews—

· Do NOT do them unless you can be 100% honest and direct.

· Alternatively (or complimentary) maintain contemporaneous writings to document an employee’s performance.

· Annually address employees to discuss wages.

· Keep notes on file of good/poor performance.

· Employees have a right to review all records on file.

· NO requirement to have employee sign.

Comp Time

· Only non-exempt employees get this.

· Salaried employees do not get overtime or comp time.

· Exempt employees are not covered by the Fair Labor Standards Act but they can negotiate their own benefits.

Discipline

· Protect your right to digress from progressive discipline.

· Have a contract signing policy.

· Have an internet email privacy policy.

· Have a cell phone policy.

Termination

· Use Dignity

· Treat them with Respect

· Explain why the action is being taken.

· If you give an explanation only 2% will retaliate.

· If you don’t 20% will retaliate.

Severance Agreements

· If there is a risk, offer a buy out package.

· Get a signed release and give them something extra. (There has to be quid pro quo and it has to exceed whatever they are entitled to.)

· Make sure the agreement is legal and valid.
· Only offer this if you think there is a concern.
Employment-At-Will Doctrine

1. The principle that employers may discharge employees at any time without cause or reason where there is no employment contract or statutory prohibition.

2. Do not accept the idea that you can terminate an employee for any reason (other than the Title VII protections of race, creed, religion, sex, or age).  Courts are frequently overturning the employment-at-will doctrine.

Questions Not to Ask When Hiring

1. Age or date of birth.

2. Own or rent a home.

3. How long resided at present address.

4. Previous address and length of residence there.

5. Religion, church attended, or name of minister.

6. Father’s surname or maiden name.

7. Whether married, divorced, separated, etc.

8. Number of children, ages of children and child-care arrangements.

9. Own a car (unless a car is required in performing the job).

10. Place of employment of spouse or parent.

11. Name of bank and/or information on loans outstanding.

12. Whether have had wages garnished or have declared bankruptcy.

13. Ever been arrested (can ask about felony convictions, but even then, preferably only when job has responsibility for money or security).

14. Clubs, political organizations or religious associations membership.

15. Whether served in armed forces of another country.

Firing

As “at-will” is becoming more and more a “legal fiction”, in the sense that despite the legal theory allowing for termination for no reason at all, employees to protect themselves should always have a well documented business reason, terminations should be done discretely, with dignity and giving the employee the business reason.

In cases where there is any doubt or question, employers may wish to consider a severance agreement (a general release to the employer of all liability).  However, in order to be valid the employer must give the employee something he/she is otherwise not entitled to under the law or the policy manual.

1. No employee should be terminated unless a conference indicating the association concerns is held with the employee prior to termination.

2. It is critical to have good documentation of complaints on any employee before termination proceedings begin.

3. It is advisable to have periodic reviews of job performance rather than an annual review.

References

Employers should have a policy of who on staff can access employee files, as well as provide a reference, and due to the increased litigation as a result of too negative a reference (and even too positive), past employers should stick to providing basic information: confirming employment and dates of employment.

A. Age Discrimination

The Age Discrimination in Employment Act (ADEA) of 1967 Prohibits employers of 20 or more employees from engaging in age-based discrimination against individuals who are age 40 or older, unless age is a bona fide job qualification reasonably necessary to the normal operations of the business. The law also covers employment agencies and labor organizations.

The law impacts every aspect of the employment relationship (hiring, advancement, review, termination).  

Tips to try and avoid include:

1. Watch your comments to employees;

2. Justify all of your business decisions (despite the fact that “at-will” employment is the presumption);

3. Try to avoid replacing every terminated employee over 40 with a younger employee out of the class.
B. Americans with Disabilities Act (ADA) of 1990
Mandates elimination of discrimination against people with disabilities in employment, access to public facilities and services, transportation, and telecommunications. Title I prohibits employers with 15 or more employees from discrimination against qualified applicants and employees with disabilities in hiring, promotion, discharge, pay, job training, fringe benefits, and other aspects of employment. Individuals who are regarded as having a disability, when in fact they do not, and people who are associated with individuals with disabilities are also protected. Covered employers must provide qualified applicants and employees with disabilities with reasonable accommodations that do not impose undue hardship. The law covers most private employers, state and local governments, employment agencies and labor organizations.

Title II requires that states and local government services, programs and activities must be accessible to and usable by individuals with disabilities. Auxiliary aides and services as well as any other “reasonable” accommodations needed to participate in or benefit from the public entity’s programs or services must be provided to qualified individuals with disabilities at no extra cost. 

IV.     TAXATION
A.
Federal: A “tax-exempt organization” is a unique entity. Almost always, it is a nonprofit organization. The concept of a “nonprofit organization” is usually a state law concept, while the concept of a “tax-exempt organization” is principally a federal tax law concept.

Under the law of federal income taxation in the United States, every element of gross income received by a person, corporation or individual is subject to tax unless there is a statutory provision that exempts from tax either that person or element. For nonprofit organizations desiring federal tax exemption, the requisite statutory exemption provision generally will be Internal Revenue Code § 501(a).

Organizations which consider themselves eligible for exemption from federal income taxation must apply for such exempt status from the Internal Revenue Service. This rule applies to national associations and local chapters. Organizations may not presume to be exempt absent of determination to that effect from the IRS, nor may chapters presume to be exempt or claim exemption based upon the tax exempt status of their parent association. 

In most instances, an organization seeking its own unique recognition of tax exemption by the IRS must file a particular form of application, a Form 1023 or Form 1024.  The exemption application must usually include, inter alia, a statement describing the organization’s activities,
 a conformed copy
 of its articles of organization and bylaws or other code of regulations,
 and a current financial statement showing the assets, liabilities, receipts, and disbursements of the organizations.

An organization seeking such unique, individual recognition must be prepared to “jump through” the IRS hoops.
  Specifically, the IRS filing fee is $750.  Also, the preparation of the necessary forms typically requires the assistance of an experienced preparer (e.g., attorney or accountant).  

An alternative available to chapters/affiliates/subsidiaries is to be covered under the parent organization’s “group exemption”. In order to relieve the chapters of the obligation to apply for exempt status, and less often as a means of controlling chapters, a national association may apply for a group exemption ruling from the IRS. Such a ruling, if granted, would apply to all chapters in existence at the time of the ruling as well as those that come into existence afterwards, assuming that such chapters are otherwise in compliance with the Internal Revenue Code provisions applicable to exempt organizations.

B. 
State: Concerning state income tax exemptions, some states require that a separate application for exemption from state income or franchise taxes be filed (although the eligibility requirements in the states are usually more stringent).  

In addition, organizations may be liable for state or local property or gross receipts taxes; may be required to pay sales taxes on their purchases, and may be required to collect and remit sales taxes on their sales of goods or services.

C.  Federal Tax Returns (Form 990):  Every organization with annual gross revenue   normally exceeds $25,000 must file IRS Form 990 (Annual Information Return).  Form 990 must be filed not later than the 15th day of the fifth month after the end of the organization’s fiscal year.

D. Employment Taxes.  Organizations with employees must also comply with tax withholding and deposit rules, and pay state and Federal unemployment compensation taxes, and may be subject to state workers' compensation laws.  Organizations with employees must also file IRS Form W-2 annually, and chapters that pay speakers or other individuals or partnerships who perform services for the chapter at least $600 in any year must file IRS Form 1099-MISC to report those payments.

E. Tax Exempt Status

1. A trade or professional association is eligible for tax-exempt status as a “business league” if it is “not organized for profit and no part of net earnings inure to the benefit of any private shareholder individually”.  Section 501(c)(6) of the Internal Revenue Code.

2. Particular care should be taken to insure that there is no inference that an association is operated for profit.

3. Some associations have considered formation of profit-making subsidiary organizations, which would be subject to taxation on income produced.

F. Unrelated Business Income

1. Even though the association has federal income tax-exempt status, it may be required to pay taxes on the net gain received from activities which are considered unrelated to the purposes for which exempt status was granted.

2. To produce unrelated business income, an activity must be regularly carried on; must be a trade or business; and must not be substantially related to an exempt purpose of the organization.

3. The following are not considered unrelated business income.

a. Investment earnings, such as rents, royalties, interest, and dividends—unless these earnings are received from property which the association acquired from borrowed funds.

b. Income derived from research for federal, state, or local governments.

c. Net gains on trade shows conducted in connection with association meetings exempt as business leagues.

d. The selling of merchandise contributed to the association.

4. Associations are advised to consult the association auditor for advice on whether the service provided will result in unrelated business income.

G. Advertising Income

1. Advertising revenues are clearly subject to unrelated business income tax.

2. The general rule for taxation of net advertising revenue from exempt association publications is that there is no unrelated business income tax imposed on a publication that does not net any overall revenues.

3. No tax is due if total publication income (circulation and gross advertising) is no more than total publication cost (readership and direct advertising).

 
V.
CORPORATE SPONSORSHIP REGULATIONS
Final regulations concerning the tax treatment of corporate sponsorship payments to tax-exempt organizations were published April 24, 2002.

Background

Corporate support for the activities of charities or other non-profit organizations is not a new phenomenon and has normally resulted in some sort of “thank you” or acknowledgement of that support by the recipient organization.  For example, an exempt organization is often willing to name a building, a program, or even change its name as a means of acknowledging the generous support of a substantial contributor.  Such acknowledgements were, and remain, neutral with respect to the tax status of an exempt organization or its liability for unrelated business income tax.

However, beginning in the 1980’s some of these “acknowledgements” began to take on the appearance of commercial advertising, which is subject to the unrelated business income tax (UBIT).

As a result of this trend, the Internal Revenue Service issued proposed regulations in January 1993 to address the proper treatment of such payments to exempt organizations.

The proposed regulations were seriously flawed in two respects:  (1) they included a so-called “tainting rule” whereby if any aspect of the arrangement between the exempt organization and the sponsor could be categorized as advertising, the entire arrangement was treated as taxable advertising;  (2) they totally ignored the value of exclusive provider arrangements that often accompanied the sponsorship. 

Acknowledgement vs. Advertisement

In a sponsorship arrangement, the key determination is whether the payment is a gift to the entity, or the purchase of advertising.  For the sponsoring corporation, such payments are almost always viewed as a marketing tool, for which the corporation would prefer as much exposure as possible.  Such exposure may involve nothing more than name recognition and the good will derived from affiliation with the non-profit.  If that is all  the exempt organization provides, the question of taxable advertising never arises.  However, if the exempt organization provides anything more, the arrangement may be providing a “substantial return benefit” in which case the payment cannot be treated as a gift, and may fall into the category of a taxable transaction.  

To avoid taxation, the acknowledgment by the exempt organization should avoid any language which could be viewed as an advertisement such as messages containing qualitative or comparative language, price information, or other indications of savings or value, an endorsement, or an inducement to purchase, sell or use the sponsor’s products or services.  

The acknowledgement may include certain logos or slogans of the sponsor, locations of the business, phone numbers, internet address, brand or trade names, and value neutral descriptions of products or services.  As part of an acknowledgement, the sponsor’s products or services may be displayed, sold or given away at a sponsored event.  Items may be sold by the sponsor or the exempt organization.

Allocation Between Acknowledgement and Advertising

With the elimination of the tainting rule, it becomes important to be able to put a value on any return benefit to the sponsor.

In many cases, the means or message used to thank the contributor may contain a mixture of advertising, acknowledgement, or some other tangible item such as tickets to a game or performance, or an invitation to a dinner.  In this situation, the sponsorship payment must be allocated between the acknowledgement portion and the other benefits such as advertising, tickets, or a banquet or reception for the donor.  Only the portion that exceeds the fair market value of the benefits may be treated as a non-taxable “qualified sponsorship payment.”  If the value of the benefits is less than 2% of the total sponsorship payment, they can be disregarded, and the entire payment is treated as a “qualified sponsorship payment.”

The final regulations contain twelve examples dealing with the distinction between advertising and acknowledgement, and how an allocation between the two can be made.  While the elimination of the “tainting rule” was a welcome and necessary change, it should be noted that the rule applied to the sponsorship arrangement as a whole, meaning that if any part of the arrangement resulted in advertising, the entire arrangement was advertising.  You can now allocate between advertising messages and acknowledgement messages, but the new rules make it clear that if any one message contains a mix of advertising and acknowledgement, the entire message is treated as advertising.  Sort of a mini “tainting rule.”

Expenses

If all or a portion of the sponsorship payment fails to meet the safe harbor of a “qualified sponsorship payment” the question of deductible expenses becomes important. 

Corporate sponsorship payments often have many of the characteristics of a gift because, in many cases, the exempt organization performs few services and provides little effort directly related to the receipt of the payment.  The activity or event that attracted the payment is normally an exempt function activity such as an exhibition, artistic or athletic event, an educational meeting or simply a business meeting.  Under the ordinary rules relating to the deduction of expenses for taxable corporations, the costs of such events would be deductible against the payment from the sponsor.  

However, for an exempt organization, the expenses deductible against an unrelated trade or business are ordinarily limited to the expenses directly connected to that unrelated activity.    The only exception to this general rule arises in connection with an unrelated activity that exploits an exempt function and is of a type which is normally carried on by taxable organizations.  The most common example is the sale of advertising in an exempt organization’s periodical.  The editorial content of the periodical is an exempt activity, but the advertising is an unrelated activity.  However, because commercial publications also sell advertising, and are permitted to deduct the costs of the editorial content against that advertising, the exempt organization may also deduct the costs of the editorial content against the advertising income.

The activity of an exempt organization that normally attracts a corporate sponsorship payment (such as a concert, exhibition, game or performance, etc.) often does not have a counterpart in the commercial world, so the cost of that event is not deductible against the sponsorship payment. 

The original proposed regulations from 1993, included a reasonable example which permitted the deduction of the expenses of the event (a bowl game) against the sponsorship payment.  The second set of proposed regulations from 2000, and the final regulations, replace that example with one concerning a special museum exhibit and take a much narrower view of the expenses that can be deducted against the sponsorship payment (actually, advertising in this case).  The cost of the special exhibit cannot be deducted.   

Exclusivity

The 1993 proposed regulations ignored the value of exclusive provider arrangements.  Rather, they merely stated that:  “Exclusivity arrangements do not, in themselves, mean that a sponsorship payment is advertising income.”   Although the regulations were not explicit, the “exclusivity” it referred to was an exclusive sponsor.  See example 4 in those regulations.  The question of an exclusive provider arrangement was never considered despite the growing prevalence of such arrangements at that time.

Section 513(i) introduced the concept of a “substantial return benefit” in connection with a sponsorship payment. (Actually not a new concept – merely a new term for quid pro quo.)   The term “substantial return benefit” is broad enough to encompass the value of exclusive provider arrangements.

 
Internet
In response to many requests, the final regulations do address the issue of an exempt organization’s use of its own web site to acknowledge the support of a sponsor.  Two new examples in the final regulations describe the treatment of web site acknowledgements.  

In the first example, the exempt organization’s web site includes a list of its sponsors, including their internet address, along with a hyperlink to the sponsor’s website.  This is an acknowledgement of the sponsorship.

In the second example, the exempt organization’s web site includes the hyperlink to the sponsor’s website where an endorsement by the exempt organization of the sponsor’s product appears.  The exempt organization approved the endorsement.  Because the endorsement is viewed as an inducement to buy the product, it is considered advertising.

Trade Shows/Periodicals

The final regulations continue to make it clear that these rules concerning corporate sponsorship do not affect the existing rules concerning trade shows or advertising in periodicals.  While the rules with respect to periodicals are unchanged, it is important to note that a publication, such as a program, issued in connection with a sponsored event will be considered under the corporate sponsorship rules.

The Last Resort

513(i) establishes a safe harbor for payments that meet the definition of a “qualified sponsorship payment.”  If a payment does not qualify, it merely means that it must be analyzed under the ordinary rules dealing with exempt activities and UBIT.  For example, certain payments under an exclusive provider arrangement may not be taxable because the activity required of the recipient exempt organization may be so minimal that it does not rise to the level of a trade or business, or the payment might be made in return for a license to use the exempt entity’s name and logo, in which case it can probably be properly characterized as a royalty payment.   In situations where part of the substantial return benefit consists of tickets or admissions to an exempt activity, the portion of the payment attributable to the tickets would not be a “qualified sponsorship payment” but would still escape taxation because it is a payment for an exempt activity.  
VI. 
TRADEMARK

What Is a Trademark? --Any word, name, symbol, or device or combination thereof used to identify the source of a person’s goods or services and distinguishes those goods and services from those of others.

Aside from words, names, symbols and devices, the following can also be trademarks because through extensive use they serve to distinguish the goods and services of others:

--Configuration – Coke bottle for “soft drinks” (Coca Cola Co.); configuration of Hershey’s kiss for “candy” (Homestead); Design of Classic Bic Pen for “pens”.

--Colors – Pink for “insulation” (Owings Corning); Brown for “parcel delivery services” (UPS)

--Sound – NBC “G E C” Chime for “television broadcasting services” (National Broadcast Corp); Engine exhaust sound of V-twin engine for motorcycles (Harley Davidson); YOU’VE GOT MAIL for “Internet services” (AOL)

--Scent – Grape scent for “lubricants and motor fuels” (Mantel)

Generally, marks are placed on goods and services to prevent buyer confusion.

Basically, a trademark serves these basic functions:

--Identifies one seller’s goods and distinguishes those goods from those sold by others.

--Signifies that all goods bearing that mark come from a single source.

--Communicates that the goods bearing that mark will be of a certain level of quality – a consumer protection function.

--Is the icon used to advertise the goods or services and spur product recognition.

--Symbolizes the good will that a business has built up. 
Generally speaking, Federal Trademark law, the Lanham Act, confers ownership in a mark on the party that uses the mark first.  Thus, rights, i.e., ownership, are solely based on actual use. With superior rights, the laws confers to the owner of a mark all rights of use.  Interestingly, you need not formally register a mark to have such rights.  You merely need to be using the mark, be the first to use it and act in a manner consistent with ownership (e.g., control the mark).

VII.
COPYRIGHT

Copyright is a form of protection provided by the laws of the United States (title 17, U.S. Code) to the authors of “original works of authorship,” including literary, dramatic, musical, artistic, and certain other intellectual works. This protection is available to both published and unpublished works. Section 106 of the 1976 Copyright Act generally gives the owner of copyright the exclusive right to do and to authorize others to do the following: 
· To reproduce the work in copies or phonorecords;

· To prepare derivative works based upon the work;

· To distribute copies or phonorecords of the work to the public by sale or other transfer of ownership, or by rental, lease, or lending;

· To perform the work publicly, in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and other audiovisual works;

· To display the copyrighted work publicly, in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work; and

· In the case of sound recordings, to perform the work publicly by means of a digital audio transmission.
In addition, certain authors of works of visual art have the rights of attribution.

It is illegal for anyone to violate any of the rights provided by the copyright law to the owner of copyright. These rights, however, are not unlimited in scope. Sections 107 through 121 of the 1976 Copyright Act establish limitations on these rights. In some cases, these limitations are specified exemptions from copyright liability. One major limitation is the doctrine of "fair use," which is given a statutory basis in Section 107 of the 1976 Copyright Act. In other instances, the limitation takes the form of a "compulsory license" under which certain limited uses of copyrighted works are permitted upon payment of specified royalties and compliance with statutory conditions. For further information about the limitations of any of these rights, consult the copyright law or write to the Copyright Office.

Copyright protection subsists from the time the work is created in fixed form. The copyright in the work of authorship immediately becomes the property of the author who created the work. Only the author or those deriving their rights through the author can rightfully claim copyright.
copyrights owned by minors. For information on relevant state laws, consult an attorney.

Application to tax-exempt organizations: 

1. An article by an association employee produced for the newsletter is presumed to be owned by the Association.

2. Contributions by non-employees to an association publication do not have any work-for-hire presumption and the association ordinarily receives the right to publish them as a part of the work for which they were submitted.  The association should anticipate any uses for such contributions and make written agreements in advance with those who submit them that will cover all the possible uses.

3. Any association publication which the association does not wish to have reproduced should be published with a copyright notice – the word copyright or the symbol ( followed by the date of the first publication and the name of the copyright owner, in this case the association.  The notice should be placed in a reasonable position, e.g., on the masthead or at the bottom of the first page of a newsletter.  If the association wishes to have its publications reproduced for any reason, it should include a statement such as “no copyright claimed”.

4. Libelous statements in association publications must be carefully avoided, particularly any statements declaring persons to be dishonest, fraudulent, or immoral, since no specific damages need to be proved to recover in court for these charges.  Remember that truth is the best defense to libel.

5. The association should make certain it has provided protection against libel claims through their general liability insurance policy.

6. Publications must not include names or pictures that invade rights of privacy of individuals or discredit or embarrass them.

7. Mailing lists should have copyright notice and registration where circumstances permit.

VIII.
CHAPTERS

A national organization and its Chapters should have symbiotic relationships.  Their goals/purposes are the same, they are dependant upon each other.  The only difference is the magnitude:  The “parent’s” scope is national, a Chapter’s is more regional/state/local.  However, by virtue of tax laws, in the case of Chapters covered under the group exemption, or a license agreement with the Chapter (to use the Parent’s name and trademarks), the “parent” legally maintains a more dominant, “controlling” role, in relation to the Chapter(s).  

This is also seen in the fact that the national/parent typically provides a myriad of services to the Chapters to help them accomplish their mission.  Thus, the national is both legally and under a good business model compelled to assert a certain level of control over its Chapters.  Briefly, this is due to the fact that that the national’s tax-exemption could be jeopardized by Chapters (since, with a group exemption, the national is in essence “vouching” for the Chapters covered under its group exemption), as well as the fact that the national has developed a great deal of good will and name recognition in its brand.  This reputation could be tarnished by ill-conceived, illegal, inadvisable, or inappropriate actions of third parties.  

Can chapters use the national’s name, logo and materials? 

As a national organization’s name and logo are trademarked (or should be) and its written materials (e.g., educational materials, on-line articles, documents and samples, etc.) copyrighted, Chapters typically may not use these at their discretion. Chapters should be required to request permission to use the national’s name and logo along with other trademarks and copyrighted works.  

a.
Charitable Solicitations: Other forms of fundraising, e.g., direct mail, door-to-door solicitations, are regulated in the majority of states with annual registration and reporting requirements for the non-profit that is soliciting.  Any attempt to raise money, outside of an organization’s defined membership, should be preceded by consultation with legal counsel.

� Reg. §§ 1.501(a)-1(b)(1) and 1.501(c)(3)-1(b)(1)(v). Cf. Draper v. Commissioner, 32 T. C. 545 (1959).


� Rev. Proc. 68.14, 196801 C.B. 768.


� Reg. § 1.501(a)-1(a)(3).


� Ibid.


� To the extent that any National organization’s chapters are separate, distinct and independent entities, those entities are required by law to obtain their own Employer Identification Number.  Internal Revenue Code Regulation §301.6109-1(b) requires every individual or entity who make a “return, statement, or other documentation” to the IRS to furnish, “its own taxpayer identification number.” (Emphasis supplied.) IRS informational publication 1635 clarifies this point, and helps draw the distinction, by stating:


 You need an EIN if: 


You are a subsidiary of a corporation and currently use the parent’s corporate EIN.


You don’t need an EIN if:


You are a division of a corporation.


 To analogize, an EIN is like an individual’s social security number. Individuals must obtain their own, and cannot share or use another’s. The EIN is merely the way the federal government identifies an organization and continues to confirm its existence. 	


� Regarding the filing of tax returns, it is generally permissible for a national organization to file a federal group return for its affiliates. However, although offered, this service may not be necessary to affiliates and they should be aware of their own obligations. The Internal Revenue Service only request nonprofit organizations to file a 990 if they receive $25,000 in gross income per year. Even if the organization exceeds $25,000, if it receives less than $100,000 in gross income, it need only file a 990 EZ. The 990 EZ is a two page form that is very simple to complete and generally would require less information be disclosed by the affiliate than would be required of the national if it was filing a group 990.
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